UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

W LLI AM DENNI S HUBER Case No. 93-12782 K
W LLI AM DENNI S HUBER
Plaintiff
-VS- AP 93-1306 K
MARI NE M DLAND BANK, N. A., and
UNI TED STATES DEPARTMENT OF
EDUCATI ON

Def endant s

W LLI AM DENNI S HUBER, ESQ., pro se
P. O Box 348
309 Central Avenue, Suite 3
Lancaster, New York 14086- 0348

M chael T. Ryan, Esq. and George L. Cownie, Esq.
2700 Marine Mdland Tower
Buf f al o, New Yor k 14203

Attorneys for Marine M dl and Bank

DECI SI ON AND ORDER GRANTI NG PARTI AL SUMVARY JUDGVENT

TO DEFENDANT

Before the Court are what it deens to be cross-notions

for partial summary judgnment on the Debtor's Conplaint to Determ ne
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the Dischargeability of Certain Student Loans under 11 U S . C
8§ 523(a)(8)(A).! He asks that the | oans be di scharged because, he
clains, the loans "first becane due nore than seven years
(excl usive of any applicable suspension of the repaynent period)
before the date of the filing of the petition.™ This is a "core
proceedi ng" under 28 U.S.C. 8§ 157(b)(2)(I).

A single issue is currently before the Court: \Wen a
debtor seeks and obtains defernents of student |oan paynents
because he continued in school, are those defernents not to be
treated as "applicable suspensions” if it is |later determ ned that
the debtor was not eligible under law for the defernents that he
recei ved?

This Debtor, who is apparently admtted to the Bar, has
vi gorously sought to establish in various courts that he was (and
to establish that he still is) entitled to defernent of his student

| oans.? However, he has failed in that effort. It is now res

The U.S. Dept. of Education has been dism ssed fromthis
action, since it (and the New York State Hi gher Education
Services Corporation) has agreed to be bound as to the Debtor, to
what ever the Court finally rules as to Defendant, Marine M dl and
Bank.

2He has pursued at |east four civil actions in the District
Court of this district to that effect and a nunber of actions in
ot her courts. He has been assessed nore than $100, 000 in
sanctions for his conduct in the prosecution of those cases. The
di schargeability of those assessnents is at issue in a different
Adver sary Proceedi ng.



Case No. 93-12782 K; AP 93-1306 K Page 3

judicata that he was not entitled to the four and nore years of "in
-school " defernents he sought and received between 1986 and 1990.
Had he prevailed in those courts, his student |oans would be too
"new' to be di schargeabl e i n bankruptcy under 8 523(a)(8) unless he
could establish "undue hardship,"® but paynments on those | oans
m ght not yet have becone required; and he m ght possibly defer
themindefinitely, for he continues to go to school.

Now that it has been established that he was never
entitled to defernment in the first place, he argues that those of
his long series of |oans that would have first cone due nore than
seven years ago but for the defernents, are "ol d" | oans; ol der than
seven years and di schargeabl e as such under the statute.

The Debtor's prolix argunents rest on a single key
elenment; that is his insistence that "applicable suspension” is a
termof art neaning "deferment that is authorized by and in full
accordance with applicable law." |If he is right, then in |ight of
the fact that his defernments have been found not to be authorized

by law, his prayer is not without |logic,* albeit unappealing.

He has sworn under oath in open Court before this Bar that
he has no assets, no incone, and no expenses; but he has debt.

“There is another tier of fact and reason which has been
pl aced at issue, but in light of today's decision need not be
addressed: to wit, whether m srepresentations or m sconduct by
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Were it not for the i npreci se | anguage used by sone ot her
courts, the present Court would think there to be no reason or
authority supporting such a contrived view of a clear phrase that
has a pl ain neani ng, devoid of anbiguity as applied to defernents
-"excl usi ve of any applicabl e suspensi on of the repaynent period."?®

"Appl i cabl e" nmeans appl ying to these | oans, as opposed to
applying to others of the many | oans any student mght obtain in
succession, over many years of schooling. "Suspension of the
repaynent period" neans extending the term such as by granting a
period (by agreenment, by court order, by operation of law, etc.)
during which the Debtor is not obliged to make paynents.

Although resort to the legislative history seens
unnecessary in interpreting the phrase, such resort here sinply
"proves the pudding." On August 14, 1979, Congress enacted H R
2807 to close the so-called "student |oan dischargeability gap"

that had been created when Congress inadvertently repealed the

the Debtor, if any, in seeking the defernents affects the
inquiry, even if the Debtor's key argunent is correct.

°It is recognized that the phrase does pose interpretive
problens in the context of certain "forbearance" agreenents (see
Matter of Eckles, 52 B.R 433 (ED. Ws. 1985) and In re Genler,
127 B.R 202 (Bankr. E.D. Ws. 1991)) and "post-defernent grace
periods" (see In re Rahlf, 95 B.R 572 (Bankr. N.D. Ill. 1988)).
Those problens were resolved in a manner that does not assist the
Debt or here.
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appl i cabl e section of the H gher Education Act of 1965 (fornmer 20
US.C § 1087-3) before the new 11 U S.C 8§ 523(a)(8) becane
effective. 1In Senate Report No. 96-230, To Acconpany H R 2807

the Senate Judiciary Conmttee stated (on June 21, 1979): "Section
3(2) of the bill would also anend 11 U. S.C. 8§ 523(a)(8) to exclude
peri ods of defernment fromthe calculation of the first five years®

of the repaynent period."’” [Enphasis added.] Yet the |anguage of

the anmendnent was that at 1issue here -- "exclusive of any
appl i cabl e suspensi on of the repaynent period". Hence, a period of
defernment -- which is what is indisputably at issue here -- is

precisely what Congress had in mnd when it used the phrase,
"appl i cabl e suspension of the repaynent period."

The cases that the Debtor cites are not as supportive of
his argunents as he clains themto be; he attenpts to make the
| anguage used in those decisions sweep nore broadly than their
hol di ngs. Those cases recogni ze that defernents that the borrower
did not seek m ght be "applicable” but ought not to be "chargeabl e"
agai nst the debtor. This notion, that not every defernment ought to

be charged agai nst the Debtor under 8§ 528(a)(8), has been expressed

5This was | ater anended to seven years.

'Senat e Report No. 96-230, to Acconpany H R 2807, 96th
Congress 1st Session, June 21, 1979, Appendix 3, Collier on
Bankruptcy 15th Ed., Tab XI.
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in terns such as "authorized defernent,” and "valid defernent.”
The Debt or at Bar argues that these cases nean that every statutory
or regulatory infirmty tainting a defernent requires that the
def erment not be chargeabl e agai nst the debtor. That is not what

t hose cases hol d.
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Thus, in the case of Inre Crunley, 21 B.R 170 (Bankr.
E.D. Tenn. 1982) it was held that a student | oan | ender nmay not buy
nore time for itself to pursue the Debtor by granting a |onger
suspensi on of paynents than the Debtor requested.® The fact that
that court stated that the | ender "sinply had no authority to defer
repaynment in excess of that requested by the plaintiff-debtor,"
Crum ey at 172, does not nean that all defernents that are not
"aut hori zed" under law require a result favorable to the Debtor.

Simlarly, the Debtor's reliance on In re Brinzer, 45
B.R 831 (S.D. WVa. 1984) is m splaced. The defernents at issue
there were found not to be within the scope of the phrase
"appl i cabl e suspensi on" because the Debtor had not requested any
defernment and because the |ender had possessed no "contractua
right to unilaterally suspend the repaynent for a period of tinme."
Id. at 833. That Court's discussion of the "grounds contained in
the note for suspension or defernent of the repaynment” pertained to
whet her there was a basis upon which the Debtor could request
defernment, had the Debtor elected to do so. That discussion does
not support the contention that a defernent granted at the debtor's

request i s not an "applicabl e suspension” if no appropriate grounds

8The case of Matter of Witehead, 31 B.R 381 (Bankr. S.D
Chio 1983) is to identical effect.
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for defernent existed.
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The only case cited by the Debtor that seens to stand for
what he says it does is In re Keenan, 53 B.R 913 (Bankr. Conn
1985). Two periods of defernment were involved there. As to one
period the Court's holding was identical to that in Crunml ey, and
was based on Cruml ey and Wi tehead. The Debtor had not requested
a deferment and therefore, said the Court, "the defernent was not
valid." The Court then added, "An inproper defernment does not
suspend the tine between the date an educational |oan first cones
due and the filing of a petition in bankruptcy," and it cited
Crum ey and Wi tehead for that proposition. 1d. at 917. (Neither
of those cases swept so broadly.) Then, as to the other period of
defernment the Court did not offer the facts, but nerely found that
the defernent was inproper or invalid because it was an
"unenpl oynent defernent” and such defernents were not avail able
under the applicable regul ations during that period. I1d. Assum ng
that the Debtor in that case had requested that particular
defernment (which the Court referred to as "the first" defernent),
that case is squarely in accord with the present Debtor's theory.
But the Keenan court offered no explanation of its holding and if
the debtor had requested the defernent, then | respectfully
di sagree with the holding. The present Court believes that
al though the validity of a defernent under |law may wel |l affect the

lender's ability to recover fromstate or federal insurers, that
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fact should not result in a "free ride" for a debtor who requested
t he defernment and obtained it.

The Debtor attenpts to distinguish the case of In re
Kaufman, 9 B.R 755 (Bankr. E.D. Pa. 1981) wherein student |oans
wer e decl ared non-di schargeable. He seeks to do so on the grounds
that the debtor in that case had discontinued his studies w thout
informng the lender, while the Debtor here clains that he has
never discontinued his studies. But the Debtor here has m sread
t he Kauf man case. M. Kaufnman sought a deferment while attending
graduat e school, and on t he defernent request he had estimated t hat
he woul d conclude his graduate studies in May of 1977; hence the
| ender granted a defernent to that date. In fact, he attended
graduate school only for five nonths, fromJanuary, 1975 to May of
1975. He never told the bank he had dropped out of graduate
school. As in the Crum ey, Witehead, and Keenan cases above, the
Debtor had gotten exactly what he requested, a defernment for a
particul ar period. |If M. Kaufman no | onger wi shed defernent after
he dropped out of graduate school in May of 1975, it was held, he
should have so advised the bank or resumed naking paynments.
I nstead he sinply enjoyed the benefit of the excess defernent to
which he was not entitled. He could not then claim that the
"applicable suspension"” for 8§ 523(a)(8) purposes was only five

nmont hs, rather than two years and five nonths. Like M. Kaufnman,
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the Debtor presently at the Bar got precisely the defernments he
requested. He cannot now claimthat he may benefit twi ce - once
fromthe defernent and a second tine by discharge of the debts for
"age."

Thr ee ot her cases that the Debtor has not cited, contain

di ctum that shoul d be addressed.

In In re CGeorgina, 124 B.R 562 (Bankr. WD. M. 1991),
t he debt or sought and recei ved nine forbearance periods, totalling
53 nmonths during the 89 nonths between the tinme his loans first
becanme due and the date he filed his petition under the Bankruptcy
Code. The Court ruled that these periods of forbearance were
"appl i cabl e suspensi ons" and decl ared t he | oans not - di schar geabl e.
It cited In Shryock, 102 B.R 217 (Bankr. Kan. 1989) and In re
Eckles, 52 B.R 433, in support of its holdings. 1In distinguishing
In re Keenan, supra, the Court stated:

The Court in Keenan found the student | oan
i ndebt edness di schar geabl e despite t wo
unenpl oynent defernent periods granted by the
| ender. However ...[t]he court in Keenan
based its decision on two factors. First, the
defernment periods were inproper and in
violation of controlling federal regulations.
Second, the defernents were not requested by
the debtor, but rather were unilatera
deci sions of the | ender.

[ Enphasi s added. ]

Ceorgi na at 564.
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As expl ai ned above, the present Court declines to foll ow
t hat portion of Keenan, and consequently di sagrees with Georgina to
the extent, if any, that Georgina m ght be read as approving of
t hat hol ding of the Keenan court.

Next is the case of In re Barciz, 123 B.R 771 (Bankr.
N.D. Ohio 1990). That case involved forbearance agreenents that
slightly reduced the debtor's student |oan paynents (from
$183.77/np. to $150.00/no.) for one year and the Court, citing
Eckles, In re Giffin, 108 B.R 717 (Bankr. WD. M. 1989), and
Shryock, anong others, held that that constituted an "applicable
suspensi on" of one year. It then cited the case of In re Sava,
1988 WL. 140995 (Bankr. M. 1988) for the proposition that "any

suspension of the repaynent period nust be a valid suspension.”

Barciz at 774. [ Enphasis added.] And the Barciz Court on that
basis then went on to state, in dictum "Thus, if a debtor was able
to show bad faith on the part of a |l ender, or guarantor, it appears
t hat the suspension would be invalid, and no tolling would occur."
| d.

The Sava case, |like the case at Bar, involved a defernent
requested by the debtor. Although that Court equated "applicable
suspension” with "valid suspension” as does the Debtor here, that

Court explained that "Those courts that have found certain



Case No. 93-12782 K; AP 93-1306 K Page 13

suspensions invalid nonetheless concur that valid suspensions
reduce the five-year [now seven-year]|] period of 8 523(a)(8)(A)."
Sava at 140995, 2. It then cited Keenan, Whitehead and Crumnl ey for
that proposition, expressly noting that in each case, the
invalidity resulted fromthe fact that the debtor had not requested
t he defernent. Thus, Sava and Barciz do not stand for the
proposition that any and all defects in the defernment constitute an

"invalidity" that defeats the tolling, but rather that defernments
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not requested by the debtor are infected with an invalidity that
does defeat the tolling.

The Debtor has not cited to the Court a single case other
t han Keenan® in which a debtor who obtained the defernents he or
she requested succeeded l|later in convincing any court that such
defernents were not "applicable suspension[s] of the repaynent
peri od" because he or she was not entitled to the defernents in the
first place. This Court will not so rule.

It is also true, on the other hand, that the | ender has
not cited a single case in which the Debtor sought and received a
defernment or forbearance that was not authorized in law, but in
which the Debtor was denied the benefit of a ruling under
8§ 523(a)(8) that there had been no "applicable suspension.” This
Court Dbelieves, however, that the statute is clear and the
|l egislative history is clear. To engraft upon the statutory phrase
"exclusive of any applicable suspension of the repaynent period"
the requirenent that any such suspension not |ater be found to be
unaut hori zed by regulation, is without basis in law. That it also

woul d be poor policy is clearly evident: it would either chil

°Agai n, the Keenan court did not relate the facts as to the
defernment found to have violated regulations; it is not certain
that the debtor had requested that unenpl oynent defernment, but it
appears that that request was nade.
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| enders' willingness to grant defernents and thereby result in a
hi gher rate of hardship and of defaults, or wuld increase
adm nistrative costs to the student |oan program by requiring
i ndependent investigation of borrowers' defernent requests.?0
Finally, the Debtor's argunent |acks equity: a period of defernent
is (by definition) a period during which the | ender may not seek
collection, and it would therefore be an odd and i nequi tabl e result
if a party who forbears collection activity at the borrower's
request were to be held tine-barred from collection as a
consequence. Wai ver or estoppel mght well apply, even if the
statutory clause excepting an "applicable suspension"” did not
exi st .

In sum the Court rejects the view that "applicable
suspension,” as applied to "in-school defernents,"” neans only t hose
defernments that neet all governing regulations. It is sufficient
t hat the Debtor requested themand received them and that thereis

no allegation here of "bad faith" by the lender in granting the

Al t hough | have not subnersed nyself in the reans of
exhibits offered as to the defernents thenselves, it seens that
t he Debtor here was ineligible because although one institution
certified his eligibility, his less-than-full-tinme enrollnent in
nore than one institution did not qualify himfor defernment as a
full-time student even if his part-tinme enroll nments conbi ned
constituted a full-tinme student |oad. Apparently the | ender was
not aware of the facts.
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def erments. !

The Court has considered the Debtor's other clains and
argunents, including his argunent that constitutional questions and
questions of collateral estoppel are at issue before the Court, and
| find themto be without nerit. H's notion for summary judgnent
is denied.

But this does not end the proceedi ng. The Debtor should
be given the opportunity to ask leave, if he wishes, to seek a
determ nation that repaynent of the | oans woul d constitute an undue
hardship. 11 U S.C. § 523(a)(8)(B). H s attention is called to
this Court's decisioninlinre Kraft, 161 B.R 82 (Bankr. WD. N.Y.
1993) in this regard, and he will have until March 31, 1994 to nake
any notion in that regard. If no such notion is made, judgnent
shal | be entered by the Cerk on or after April 1, 1994, declaring
his student | oans to be NOT DI SCHARGED. |I|f he elects not to seek
a determnation of hardship in this proceeding, he mght be

required to wait six years (11 U S.C. 8§ 727(a)(8)) before he could

11t is suggested in sone cases that a defernent is not
"requested" by the Debtor if it is to accommpdate a | ender (such
as to keep the debt off the "bad | oans" |ist for banking
regul ati on purposes). Perhaps that is what the Barciz Court saw
as "bad faith" of the I ender -- convincing the debtor to request
defernments or forbearances he or she doesn't need, and then using
t hat agai nst the debtor under § 523(a)(8). It is clear here that
these defernents were requested by the Debtor to acconmpdate the
Debt or .
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again seek such determnation in a Chapter 7 case. See, in the
Kraft decision, footnote 1 and the text acconpanying footnote 6.
Remai ni ng open is the question of whether he coul d di scharge these
| oans sooner in a Chapter 13 case, and the question of whether
t here have been any ot her "applicabl e suspensi ons of the repaynent
period" since the defernments ended in 1990 (such as any periods
during which the lender m ght have been stayed from collection
activities by court order or otherw se).
SO ORDERED.

Dat ed: Buf f al o, New Yor k
March 21, 1994

U. S. B. J.



